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UNITED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY

VICTOR ZAVALA, EUNICE GOMEZ, ANTONIO
FLORES, OCTAVIO DENISIO, HIPOLITO
PALACIOS, CARLOS ALBERTO TELLO,
MAXIMILIANO MENDEZ, ARTURO ZAVALA,

FILIPE CONDADO, LUIS GUTIERREZ, DANIEL : Civil Action No.
ANTONIO CRUZ, PETR ZEDNEK, TERESA JAROS, : 03-Civ.- 5309 (JAG)
JIRI PFAUSER, HANA PFAUSEROVA, PAVEL :
KUNC and MARTIN MACAK, on behalf of themselves FIRST AMENDED
and all others similarly situated, CLASS ACTION
: COMPLAINT AND
Plaintiffs, : JURY DEMAND
- against -

WAL-MART STORES, INC.,

Defendant.




FIRST AMENDED CLASS ACTION
COMPLAINT AND JURY DEMAND

Plaintiffs Victor Zavala, Eunice Gomez, Antonio Flores, Octavio Denisio,
Hipoﬁto Palacios, Carlos Alberto Tello, Maximiliano Mendez, Arturo Zavala, Filipe Condado,
Luis Gutierrez, Daniel Antonio Cruz, Petr Zednek, Teresa Jaros, Jiri Pfauser, Hana Pfauserova,
Pavel Kunc and Martin Macak, on behalf of themselves and all others similarly situated, by and
through their attorneys Cohen, Weiss and Simon LLP, Garcia and Kricko, and Bahan &
Associates, for their First Amended Class Action Complaint state as follows:

INTRODUCTION

1. This is an action by plaintiffs on their own behalf and on behalf of all
others similarly situated under the Racketeer Influenced Corrupt Organizations Act (“RICO”), 18
U.S.C. §1961, et seq., 42 U.S.C. §1985(3), the Civil Rights Act of 1871, 42 U.S.C. §1985(3), the
Fair Labor Standards Act (“FLSA™), 29 U.S.C. §201, et seq., and common law to seek redress
for damages directly caused by the exploitative criminal enterprise created by defendant
Wal-Mart Stores, Inc. (“Wal-Mart”) who, acting in combination with its various janitorial -
contractors, systematically violated immigration and protective wage and hour laws and other
laws for its own profit and benefit.

2. On October 23, 2003, United States Immigration and Customs
Enforcement (“USICE”) officers raided multiple retail stores owned and operated by Wal-Mart
in 21 states across the country, arresting hundreds of janitors for alleged immigration violations
(hereinafter “Operation Rollback™). Those arrested were allegedly undocumented immigrants
from countries including Mexico, the Czech Republic, Mongolia, Brazil, Uzbekistan, Poland,

Russia, Georgia, and Lithuania. Among those arrested were the named plaintiffs Victor Zavala,



Arturo Zavala, Eunice Gomez, Maximiliano Mendez, Carlos Alberto Tello, Antonio Flores,
Hipolito Palacios, Octavio Denisio, Luis Gutierrez, Daniel Antonio Cruz, Pavel Kunc and Martin
Macak. Wal-Mart officials reportedly acknowledged that at least 10 of the immigrants arrested
during Operation Rollback in Arizona and Kentucky were employed directly by Wal-Mart. The
others were employed through various maintenance contractors as part of the criminal enterprise.
At the same time it arrested hundreds of janitors, federal agents raided Wal-Mart’s corporate
headquarters in Bentonville, Arkansas, seizing documents and materials in support of an ongoing
criminal investigation by the United States Attorney for the Middle District of Pennsylvania
targeting Wal-Mart. Upon information and belief, a federal grand jury has been convened in that
district to consider possible criminal indictments.

3. Operation Rollback was but the latest in a series of federal and state law
enforcement actions directed at Wal-Mart’s systematic violation of labor and immigration laws.
These raids have revealed that Wal-Mart, in asséciation with a plethora of mainteﬁance
subcontractors, has for over five years relied on the labor of vulnerable immigrants to perform
necessary cleaning services in its thousands of stores nationwide. Despite repeated law
enforcement actions, Wal-Mart has continued to have undocumented immigrant janitors work
well in excess of 40 hours per week in its stores without overtime pay and, in some cases, any
pay at all. As outlined below, Wal-Mart was fully aware that undocumented workers were
employed in its stores and continued the practice because it was profitable. Wal-Mart disguises
its role as employer of undocumented workers through its association with maintenance
contractors who systematically violate immigration laws by trafficking, harboring and hiring
undocumented workers, who are unaware of their rights, afraid to complain and, thus, easily
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exploited. This action is directed at compensating plaintiffs for the harm caused to them by this
criminal enterprise.

JURISDICTION AND VENUE

4. This Court's jurisdiction is based upon 28 U.S.C. §§1331 and 1337;
29 U.S.C. §216(b); 18 U.S.C. §1964(c), and applicable principles of supplemental jurisdiction
under 28 U.S.C. §1367(a).

5. Venue is proper in this judicial district pursuant to 28 U.S.C. §§1391(b)

and (d) and 18 U.S.C. §1965.

THE PARTIES
Plaintiffs
The Class Representatives
6. Plaintiffs Victor Zavala, Eunice Gomez, Antonio Flores, Octavio Denisio,

Hipolito Palacios, Carlos Alberto Tello, Maximiliano Mendez, Arturo Zavala and Filipe
Condado are residents of the State of New Jersey and are nationals of Mexico. Plaintiffs Luis
Gutierrez and Daniel Antonio Cruz are residents of the State of Texas and nationals of Mexico.
Plaintiff Petr Zednek is a resident of the State of Alabama and is a national of the Czech
Republic. Plaintiff Teresa Jaros is a resident of the State of Alabama and a Polish national.
Plaintiffs Jiri Pfauser and Hana Pfauserova are residents of Florida and nationals of the Czech
Republic. Plaintiff Martin Macak is a resident of Virginia and a national of Slovakia. Plaintiff
Pave] Kunc is a resident of the Czech Republic and a Czech national. These plaintiffs (the
“Class Representatives™) seek to represent a class consisting of thousands of undocumented and
recently documented immigrants, currently, formerly, or in the future to be, employed as janitors
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to clean Wal-Mart stores. Each of the Class Representatives worked for Wal-Mart and one or
more of its co-employer maintenance contractors. At material times, plaintiffs Victor Zavala,
Eunice Gomez, Antonio Flores, Octavio Denisio, Hipolito Palacios, Carlos Alberto Tello,
Maximiliano Mendez, Arturo Zavala and Filipe Condado were employed within the jurisdiction
of this Court.

7. Victor Zavala is a native of Mexico and a resident of New Jersey. He
was born on May 9, 1975 and speaks little or no English. His immigration status is that of an
undocumented alien who may be subject to deportation from the United States at the initiative of
USICE. Zavala was arrested in the USICE raid on October 23, 2003 of the Wal-Mart store
located in Piscataway, New Jersey and is presently released under his own recognizance. He
performed cleaning services for Wal-Mart for approximately 36 months. During that time, he
was paid weekly in a lump sum of approximately $500 and was obligated to work seven days a
week. He worked at least 60 hours per week but did not receive overtime pay. Wal-Mart
management locked him in the store at night, and he was not able to leave unless and until a Wal-
Mart manager appeared with a key. Zavala was not provided with workers’ compensation,
health insurance coverage, sick leave pay, or disability benefits and did not have payroll taxes
withheld from his pay.

8. Eunice Gomez is a native of Mexico and a resident of New Jersey. She
was born on August 30, 1977 and speaks little or no English. Her immigration status is that of
an undocumented alien who may be subject to deportation from the United States at the initiative
of USICE. Gomez was arrested in USICE’s October 23, 2003 raid of the Wal-Mart store in
Old Bridge, New Jersey and is presently released under her own recognizance. Gomez
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performed cleaning services for Wal-Mart for 29 months. She was paid weekly in a lump sum of
approximately $500 and was obligated to work seven days a week. She worked at least 60 hours
per week but did not receive overtime pay. Wal-Mart management locked her in the store at
night, and she was not able to leave unless and until a Wal-Mart manager appeared with a key.
Gomez was not provided with workers’ compensation or health insurance coverage, sick leave
pay, or disability benefits and did not have payroll taxes withheld from her pay.

9. Antonio Flores is a native of Mexico and a resident of the State of
New Jersey. He was born on June 13, 1978 and speaks little or no English. His immigration
status is that of an undocumented alien who may be subject to deportation from the United States
at the initiative of USICE. Flores was arrested in USICE’s October 23, 2003 raid in Piscataway,
New Jersey and is presently released under his own recognizance. Flores performed cleaning
services for Wal-Mart for the 24 months preceding his arrest at Wal-Mart stores in New Jersey.
He was paid weekly in a lump sum of approximately $400 and was obligated to work seven days
aweek. He worked at least 60 hours per week buf did not receive overtime pay. Wal-Mart
management locked him in the store at night, and he was not able to leave unless and until a Wal-
Mart manager appeared with a key. On one occasion, Flores, a diabetic, cut his hand severely
while working at a Wal-Mart store, but because he was locked in, he was forced to wait until the
next morning to go to a hospital. Flores did not have workers’ compensation or health insurance
benefits, was not entitled to receive sick leave disability benefits and did not have payroll taxes
withheld from his pay.

10. Octavio Denisio is a native of Mexico and a residént of New Jersey. He
was born on November 11, 1984 and speaks little or no English. Denisio was arrested in
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USICE’s October 23, 2003 raid of the Wal-Mart store in Old Bridge, New Jersey and is presently
released under his own recognizance. His immigration status is that of an undocumented alien
who may be subject to deportation from the United States at the initiative of USICE. Denisio
performed cleaning services for Wal-Mart during the time period relevant to this lawsuit.

Denisio was paid weekly in a lump sum of approximately $350 and was obligated to work seven
days a week. He worked at least 60 hours per week but did not receive overtime pay. Wal-Mart
management locked him in the store at ﬁight, and he was not able to leave unless and until a Wal-
Mart manager appeared with a key. Denisio was not provided with workers’ compensation or
health insurance coverage, sick leave pay or disability benefits and did not have payroll taxes
withheld from his pay.

11.  Hipolito Palacios is a native of Mexico and a resident of New Jersey. He
was born on August 13, 1979 and speaks little or no English. His immigration status is that of an
undocumented alien who may be subject to deportation from the United States at the initiative of
USICE. Palacios was arrested in USICE’s October 23, 2003 raid of the Wal-Mart store located
in Piscataway, New Jersey and is presently released under his own recognizance. Palacios
performed cleaning services for Wal-Mart for 42 months during the time period relevant to this
lawsuit. He was paid weekly in a lump sum of approximately $350 and was obligated to work
seven days a week. He worked at least 60 hours per week but did not receive overtime pay.
Wal-Mart management locked him in the store at night, and he was not able to leave unless and
until a Wal-Mart manager appeared with a key. Palacios was not provided with workers’
compensation or health insurance coverage, sick leave pay or disability benefits and did not have

payroll taxes withheld from his pay.



12. Carlos Alberto Tello is a native of Mexico and a resident of New J ersey.
He was born on September 9, 1979 and speaks little or no English. His immigration status is that
of an undocumented alien who may be subject to deportation from the United States at the
initiative of USICE. Tello was arrested in USICE’s October 23, 2003 raid of the Wal-Mart store
in Old Bridge, New Jersey and is presently released under his own recognizance. Tello
performed cleaning services for Wal-Mart for one year prior to his arrest. He was paid weekly in
a lump sum of $350 and was obligated to work seven days a week. He worked at least 60 hours
per week but did not receive overtime pay. Wal-Mart management locked him in the store at
night, and he was not able to leave unless and until a Wal-Mart manager appeared with a key.
Tello was not provided with workers’ compensation or health insurance coverage, was not
provided with sick leave or disability insurance coverage and did not have payroll taxes withheld
from his pay.

13.  Maximiliano Mendez is a native of Mexico and a resident of New Jersey.
He was born on May 11, 1984 and speaks little or no English. His immigration status is that of
an undocumented alien who may be subject to deportation from the United States at the initiative
of USICE. Mendez was arrested in USICE’s October 23,2003 raid of the Wal-Mart store in Old
Bridge, New Jersey and is presently released under his own recognizance. Mendez performed
cleaning services for Wal-Mart for one year prior to his arrest. He was paid weekly in a lump
sum of approximately $350 and was obligated to work seven days a week. He worked at least 60
hours per week but did not receive overtime pay. Wal-Mart management locked him in the store

at night, and he was not able to leave unless and until a Wal-Mart manager appeared with a key.



Mendez did not have workers’ compensation or health insurance coverage, was not provided
with sick leave pay or disability benefits and did not have payroll taxes withheld from his pay.

14. Arturo Zavala is a native of Mexico and a resident of New J ersey. He
was born on February 10, 1974. His immigration status is that of an undocumeﬁted alien who
may be subject to deportation from the United States at the initiative of USICE. Zavala waé
arrested in USICE’s October 23, 2003 raid of the Wal-Mart store in Old Bridge, New Jersey and
is presently released under his own recognizance. He performed cleaning services for Wal-Mart
for two months prior to his arrest. Zavala was paid weekly in a lﬁmp sum of $350 and was
obligated to work seven days a week. He worked at least 60 hours per week but did not receive
overtime pay. Wal-Mart management locked him in the store at night, and he was not able to
leave unless and until a Wal-Mart manager appeared with a key. Zavala did not have workers’
compensation or health insurance benefits, was not entitled to receive sick leave or disability
benefits and did not have payroll takes withheld from his pay.

15.  Felipe Condado is a native of Mexico and a resident of New Jersey. He
was born on April 20, 1974 and speaks little or no English. His immigration status is that of an
undocumented alien who may be subject to deportation from the United States at the initiative of
USICE. Condado was arrested in USICE’s October 23, 2003 raid of the Wal-Mart store in
Old Bridge, New Jersey and is presently released under his own recognizance. Condado
performed cleaning services for Wal-Mart for six months prior to his arrest. He was paid weekly
in a lump sum of $350 and was obligated to work seven days a week. Wal-Mart management
locked him in the store at night, and he was not able to leave unless and until a Wal-Mart
manager appeared with a key. He worked at least 60 hours per week but did not receive overtime
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pay. Condado did not have workers’ compensation or health insurance benefits, was not entitled
to receive sick disability benefits and did not have payroll taxes withheld from his pay.

16. Plaintiffs Victor Zavala, Gomez, Flores, Denisio, Palacios, Tello,
Mendez, Zavala and Condado worked for Wal-Mart through a variety of firms owned or
controlled by Kenneth Clancy or members of his immediate family. These entities included
Facility Solutions Incorporated; Facility Solutions International, Mitchell Industries, LLC; Ruth
and Sons LLC; JWM Commercial Cleaning; and RT Cleaning.

17.  Luis Gutierrez is a native of Mexico and a resident of Texas. He speaks
little or no English. His immigration status is that of an undocumented alien who may be subject
to deportation from the United States at the initiative of USICE. Gutierrez was arrested in
USICE’s October 23, 2003 raid of a Wal-Mart store in San Antonio, Texas, and is presently
released under his own recognizance. He has performed cleaning services at various Wal-Mart
stores in San Antonio, Round Rock, Cedar Park, Marble Falls and Kerrville, Texas beginning in
November 2001 and continuing through December 2003. He was paid weekly in a lump sum of
$500 and was obligated to work at least six days a week and often seven days a week. He
worked at least 48 hours per week but did not receive overtime pay. Gutierrez did not have
workers’ compensation or health insurance benefits, was not entitled to receive sick leave or
disability benefits and did not have payroll taxes withheld from his pay.

18.  Daniel Antonio Cruz is a native rof Mexico and a resident of Texas. He
speaks little 6r-no English. His immigration status is that of an undocumented alien who may be
subject to deportation from the United States at the initiative of USICE. Cruz was arrested in
USICE’s October 23, 2003 raid of a Wal-Mart store in San Antonio, Texas, and is presently
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